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FOND DU LAC BAND OF LAKE SUPERIOR CHIPPEWA
ORDINANCE #01/11, AMENDED

PROBATE CODE

CHAPTER 1
AUTHORITY, FINDINGS AND PURPOSES

Section 1.101 Authority

This Ordinance is enacted by the Fond du Lac Reservation Business Committee pursuant to the
inherent sovereign authority of the Fond du Lac Band of Lake Superior Chippewa, as reserved under
the Treaty of LaPointe, 10 Stat. 1109, and as recognized under Section 16 of the Indian
Reorganization Act, 25 U.S.C. § 476; Article VI of the Revised Constitution of the Minnesota
Chippewa Tribe; and under the common law of the United States.

Section 1.102 Findings and Purposes

The Fond du Lac Reservation Business Committee finds that the determination of how property is
disposed upon a person’s passing is an exercise of self-governance crucial to the Band’s sovereignty
and that a Probate Code will simplify the probate process for Band members. The purposes of this
Ordinance are accordingly:
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To ensure that the property of decedents passes to the rightful heirs or beneficiaries;

To comply with the decedent’s wishes as much as possible;

To comply with tribal custom and tradition;

To provide asimple, efficient, and inexpensive method for probating the decedent’s property;
To prevent the transfer of land out of tribal ownership and control; and

To ensure that the rights of creditors of decedents are protected to the extent possible and
fair.



CHAPTER 2
DEFINITIONS

Section 2.101 Definitions

For the purposes of this Ordinance, the following definitions shall apply:
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“Abatement” means a reduction or decrease.
“Band” means the Fond du Lac Band of Lake Superior Chippewa.

“Band member” means an enrolled member of the Fond du Lac Band of Lake Superior
Chippewa.

“Beneficiary” means any person nominated in a will to receive an interest in property other
than in a fiduciary capacity.

“Bond” means an obligation to pay a sum of money upon the happening of a stated event.

“Class gift” means a devise or gift to a body of people, uncertain in number at the time of
the gift, to be ascertained at a future time, who are all to take in equal, or other definite
proportions, the share of each being dependent for its amount upon the ultimate number of
people in the class.

“Child” includes any natural child and any child formally adopted in accordance with 25
U.S.C. § 372a. Anindividual is the “child” of his or her natural parents regardless of their
marital status. An adopted individual is the “child” of both his or her adopting parent or
parents and of his or her natural parents.

“Covered permanent improvements” means buildings, other structures, and associated
infrastructure attached to trust or restricted land, as well as any interests in such
improvements.

“Decedent” means a person who is deceased.

“Devise” means a gift of property by will or to give a gift of property by will.

“Devisee” means a person or entity designated in a will to receive a devise.

“Escheat” means reversion of property to the Band because no valid heir or person to inherit
exists.
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“Executor” means a person designated by a testator to carry out the directions and requests
in the testator’s will and to dispose of the testator’s property according to the provisions of
his or her will.

“Heir” means any person, including the surviving spouse, who is entitled under the law
governing intestate succession to an interest in the property of a decedent.

“Indian” means

(1)  Any person who is a member of a federally recognized Indian tribe, is eligible to
become a member of any Indian tribe, or is an owner (as of October 27, 2004) of an
interest in trust or restricted land;

(2)  Any person meeting the definition of Indian under 25 U.S.C. § 479 and the
regulations promulgated thereunder; and

3) With respect to the inheritance and ownership of trust or restricted land in the State
of California under 25 U.S.C. § 2206, any person described in subparagraphs (1) or
(2) of this definition or any person who owns a trust or restricted interest in a parcel
or land in that state.

“Intestate” means one who dies without leaving a valid will, or the circumstance of dying
without leaving a valid will effectively disposing of all of the estate.

“Intestate succession” means succession to property of a decedent who dies intestate or
partially intestate.

“Issue” means children, grandchildren, lineal descendants of more remote degree, except
those who are the lineal descendants of living descendants. The term does include adopted
children and non-marital children and their issue.

“Land” means any real property.

“Life estate” means an interest in property held for only the duration of a designated
person’s life.

“Personal property” means all property other than real property.

“Personal representative” means the person appointed by the Tribal Court to administer
the estate of a decedent according to this Ordinance and may include an executor nominated
by the decedent’s will, appointed at the request of an interested party, or appointed by the
Tribal Court.

“Probate” means a general term for the entire process of administration of estates of
deceased persons, including those without wills.
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“Property” means any interest, legal or equitable, in real or personal property, without
distinction as to kind.

“Reservation” means the Fond du Lac Indian Reservation.

“Remainder interest” means the interest of an owner who does not have use of the property
until the life estate terminates.

“Spouse” means a person who was married to the decedent or in a registered domestic
partnership with the decedent under the Marriage, Domestic Partnership & Divorce
Ordinance, FDL Ord. #04/10, or under the laws of another jurisdiction.

“Testator” means a decedent who dies leaving a valid will.
“Tribal Court” means the Fond du Lac Band of Lake Superior Chippewa Tribal Court.

“Trust or restricted land” means land, or an interest therein, title to which is held by the
United States in trust for an Indian tribe or individual, or which is held by an Indian tribe or
individual subject to a restriction by the United States against alienation.

“Will” means a written document executed with the required formalities and intended to
facilitate the passage of the testator’s property upon death. The required formalities may be
provided by Subchapter 4.3, federal law, or both Subchapter 4.3 and federal law.

“Without regard to waste” means, with respect to a life estate interest in land, that the
holder of such estate is entitled to the receipt of all income, including bonuses and royalties,
from such land to the exclusion of the remaindermen.



CHAPTER 3
PROBATE OF TRUST OR RESTRICTED LAND

Section 3.101 Probate of Trust or Restricted Land

The provisions in Chapter 2 and in this Chapter shall apply to the probate of trust or restricted land
on the Reservation.

Section 3.102 Devise of Trust or Restricted Land

Notwithstanding the provisions in chapter 4, the following provisions shall apply to a devise of trust
or restricted land located on the Reservation:

(a)

(b)
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Creation, Execution, and Revocation of Wills Involving Trust or Restricted Land. For
purposes of a devise of trust or restricted land, the creation, execution, and revocation of the

will is governed by federal law.

Presumption of Joint Tenancy. If a testator devises trust or restricted interests in the same
parcel of land to more than 1 person, in the absence of clear and express language in the
devise stating that the interest is to pass to the devisees as tenants in common, the devise
shall be presumed to create a joint tenancy with the right of survivorship in the interests
involved.

Permitted Devise of Trust or Restricted Land. The owner of trust or restricted land on the
Reservation may only devise such trust or restricted land to a Band member, a person eligible
for enrollment in the Band, or the Band.

Devise Not Permitted. If a devise of trust or restricted land on the Reservation is made that
is not permitted by paragraph (c), the following rules shall apply:

(1)  The devisee has the right to renounce his or her devise to an eligible devisee;

(2) A devisee who is the spouse or lineal descendant of the testator has the right to
reserve a life estate without regard to waste; and

(3) A devisee who is not a Band member, a person eligible for enrollment in the Band,
or the Band, and who does not renounce his or her devise shall be entitled to just
compensation in the form of payment of an amount equal to the fair market value of
the interest in the land as determined by the Secretary of the Interior. If the Band pays
compensation through the Secretary of the Interior, the land shall be taken into trust,
on a uniform basis, for the benefit of the Band.

Notice. In order for the Band to exercise its option to prevent a transfer of trust or restricted
land through a devise not permitted by paragraph (c), the Band must file a written notice of
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purchase with the Superintendent of the Minnesota Agency, together with certification by the
Band that copies of the notice of purchase have been mailed on the same date to the
Administrative Law Judge presiding over the probate and the affected devisee(s). The notice
of purchase may be filed in the probate hearing or within forty-five (45) days after the date
of the probate decision or within fifteen (15) days from the date of the decision on rehearing
or hearing, unless and until the filing deadlines set forth herein are superseded by applicable
federal regulation or an order issued by a court of competent jurisdiction.

Section 3.103 Intestate Succession of Trust or Restricted Land

Notwithstanding the provisions in chapter 4, the following provisions shall apply to the intestate
succession of trust or restricted land in the intestate estate:

(a)

(b)

Permitted Intestate Succession. Only a Band member or a person eligible for enrollment in
the Band may receive trust or restricted land on the Reservation through intestate succession.
Any person who is not a Band member or a person eligible for enrollment in the Band may
not receive trust or restricted land on the Reservation through intestate succession.

Intestate Succession Not Permitted. Ifintestate succession is not permitted under paragraph
(), but the individual would otherwise receive land pursuant to paragraphs (¢) and (g) if he
or she were a Band member or person eligible for membership in the Band, the following
rules shall apply:

(1)  The individual has the right to renounce his or her ability to take the land through
intestate succession to a Band member or person eligible for enrollment in the Band;

(2)  Ifthe individual is a spouse or lineal descendant of the decedent, the individual has
the right to reserve a life estate without regard to waste; and

(3)  Iftheindividual does not renounce his or her ability to take the land through intestate
succession, the individual shall be entitled to just compensation in the form of
payment of an amount equal to the fair market value of the interest in the land as
determined by the Secretary of the Interior. Ifthe Band pays compensation through
the Secretary of the Interior, the land shall be taken into trust, on a uniform basis, for
the benefit of the Band.

Notice. In order for the Band to exercise its option to prevent a transfer of trust or restricted
land through intestate succession not permitted by paragraph (a), the Band must file a written
notice of purchase with the Superintendent of the Minnesota Agency, together with
certification by the Band that copies of the notice of purchase have been mailed on the same
date to the Administrative Law Judge presiding over the probate and the affected devisee(s).
The notice of purchase may be filed in the probate hearing or within forty-five (45) days after
the date of the probate decision or within fifteen (15) days from the date of the decision on
rehearing or hearing, unless and until the filing deadlines set forth herein are superseded by
applicable federal regulation or an order issued by a court of competent jurisdiction.
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Share of Surviving Spouse. If there is a surviving spouse of the decedent, the spouse shall
receive a life estate without regard to waste in the trust or restricted land of the decedent. The
remainder of the estate shall pass as set forth in paragraphs(e), (f), and (g) of this section.

Share of Heirs Other Than Surviving Spouse. Where there is no surviving spouse of the
decedent, or there is a remainder interest pursuant to paragraph (d) of this section, the trust
or restricted land shall pass as follows:

(1)  To those of the decedent’s children who are Band members or persons eligible for
enrollment in the Band, as a joint tenancy with the right of survivorship.

(2)  Iftheproperty does not pass under subparagraph (2) above, to those of the decedent’s
surviving grandchildren who are Band members or persons eligible for enrollment
in the Band, as a joint tenancy with the right of survivorship.

(3)  Ifthe property does not pass under subparagraphs (1) and (2) above, to those of the
decedent’s surviving great-grandchildren who are Band members or persons eligible
for enrollment in the Band, as a joint tenancy with the right of survivorship.

(4)  If the property does not pass under subparagraphs (1) to (3) above, to decedent’s
surviving parent who is a Band member or person eligible for enrollment in the Band,
and if both parents survive the decedent and are both Band members or persons
eligible for enrollment in the Band, to both parents as a joint tenancy with the right
of survivorship.

(5)  If'the property does not pass under subparagraphs (1) to (4) above, to those of the
decedent’s surviving siblings who are Band members or persons eligible for
enrollment in the Band, as a joint tenancy with the right of survivorship.

No taker. If the trust or restricted land does not pass under paragraphs (a) to(e) of this
section, then the trust or restricted land shall pass to the Band. Except that notwithstanding
this paragraph, an Indian co-owner (including the Band) of a parcel of trust or restricted land
may acquire an interest that would otherwise descend under this paragraph by paying into the
estate of the decedent, before the closing of the probate estate, the fair market value of the
interest in the land; if more than one Indian co-owner offers to pay for such interest, the
highest bidder shall acquire the interest.

Intestate Descent of Small Fractional Interests in Land. Notwithstanding the provisions
relating to intestacy and testamentary disposition, and subject to any applicable federal law,
any trust or restricted interest in land in the decedent’s estate that is not disposed of by a valid
will and represents less than 5 percent of the entire undivided ownership of the parcel of land
of which such interest is a part, as evidenced by the decedent’s estate inventory at the time
of the heirship determination, shall descend as follows:

1) Surviving spouse. If there is a surviving spouse, and such spouse was residing on a
parcel of trust or restricted land representing less than 5 percent of the entire



undivided ownership of the parcel of land of which such interest is a part at the time
of the decedent’s death, the spouse shall receive a life estate without regard to waste
in the decedent’s trust or restricted interest in only such parcel, and the remainder
interest in that parcel shall pass in accordance with the single heir rule.

2) Single heir rule. Where there is no life estate created for a surviving spouse or there
is a remainder interest under subparagraph (1), the trust or restricted interest or
remainder interest that is subject to this subparagraph shall descend, in trust or
restricted status, to:

(A)  The decedent’s surviving child, but only if such child is a Band member or
person eligible for enrollment in the Band; and if two or more surviving
children are Band members or person eligible for enrollment in the Band,
then to the oldest of such children;

(B)  Iftheinterest does not pass under subparagraph (A), the decedent’s surviving
grandchild, but only if such grandchild is a Band member or person eligible
for enrollment in the Band; and if two or more surviving grandchildren are
Band members or person eligible for enrollment in the Band, then to the
oldest of such grandchildren;

(C)  Ifthe interest does not pass under subparagraphs (A) or (B), the decedent’s
surviving great grandchild, but only if such great grandchild is a Band
member or person eligible for enrollment in the Band; and if two or more
surviving great grandchildren are Band members or person eligible for
enrollment in the Band, then to the oldest of such great grandchildren;

(D)  Ifthe interest does not pass under subparagraphs (A), (B), or (C), then to the
Band.

Section 3.104 Probate of Covered Permanent Improvements

The descent of covered permanent improvements shall be subject to Tribal Court jurisdiction and
shall be determined in accordance with the provisions in chapter 4.



